The Responsibility to Protect and Security Council Action in Libya

I. Introduction
With Resolutions 1970 (2011) and 1973 (2011) relating to Libya, as well as with Resolution 1975 (2011) relating to the situation in Cote d’Ivore, the Security Council of the United Nations for the first time embraced the concept of responsibility to protect in an operational context. This was not the first time that the concept was mentioned by the Security Council,
 but it so far never truly formed the background to Security Council action. It is therefore understandable that proponents of the concepts enthusiastically welcomed its seeming operationalization by the United Nations’ most powerful organ. In the words of Secretary-General Ban Ki-Moon, who had previously reminded the Security Council of the international community’s residual responsibility,
 “Resolution 1973 affirms, clearly and unequivocally, the international community’s determination to fulfill its responsibility to protect civilians from violence perpetrated upon them by their own government.”
 Apart from simply endorsing the concept, the Security Council’s reference thereto in this operational context was seen by one of the concept’s inventors as indicating that the responsibility to protect “is coming closer to being solidified as an actionable norm.”
 Alain Pellet has lauded Resolutions 1970 and 1973 for “moving far beyond the [General Assembly’s] timid conception of the responsibility to protect” and “beginn[ing] to make [the collective obligation of states to help and repair in situations of urgency] real”.

While the Security Council’s outspokenness was thus met with much enthusiasm, it is unclear what this embrace actually signifies. From international law’s perspective, the concept of the responsibility to protect has, ever since its inception, been fraught with difficult questions. Apart from the conceptual vagueness that has come as the result of at least four different formulations of the idea,
 the most vexing questions include whether the concept has any firm legal content (and here particularly whether one can constitute the existence of a duty, as opposed to a right, incumbent on the Security Council to protect by means of a military intervention), at what point the responsibility can be said shift from the national State and government to the international community, and the parameters under which the international community should live up to its responsibility. It is the purpose of this contribution to survey the impact of the Libya resolutions on these questions. Do these resolutions clarify any of these questions? Do they develop the concept and give it some firm content? Are the present resolutions maybe, in contrast to what was originally expected, really a threat to rather than a strengthening of the concept? 
In order to approach these questions, we will review a few selected aspects of the concept and question what impact of the Libya resolutions can be perceived. First, we will review the threshold that triggers the secondary responsibility of the international community. Secondly, we will recall the discussion on the existence of a legal duty of the Security Council to act, including by mandating military action, once the threshold has been crossed. Finally, we will briefly consider how the Libya resolutions relate to the responsibility to protect’s substantive criteria for action. 
II. The Threshold Question

The Responsibility to Protect is a shared responsibility, in the sense that it is addressed both to each individual State and to the international community. However, the responsibilities of both are not equal. Rather, each State carries a primary responsibility to protect its own people. The international community, acting either collectively through the United Nations or through each State, carries a secondary responsibility which only comes into play under certain circumstances, namely when a threshold has been crossed. 

The threshold that needs to be crossed in order for the international community’s responsibility to be triggered has been defined differently in the various formulations of the responsibility to protect. The report of the International Commission on Intervention and State Sovereignty formulated, in apparent parallel to the complementarity rule of the Rome Statute,
 that the international community’s responsibility to protect is triggered when a sufficiently grave situation arises
 and the territorial State carrying the primary responsibility to protect has proved unable or unwilling to carry out this responsibility.
 We thus see a twofold threshold, one relating to the material qualification of the situation and one dealing more with the procedural aspects of the responsibility to protect, namely the moment in which the responsibility shifts. The report of the High Level Panel on Threats essentially affirmed this approach, stating that “while sovereign Governments have the primary responsibility to protect their own citizens […], when they are unable or unwilling to do so that responsibility should be taken up by the wider international community”.
 
The most authoritative formulation of the responsibility to protect, the Outcome Document of the 2005 World Summit, departed from this approach to some degree. First of all, it limited the purview of the concept of the responsibility to protect to the core crimes in international criminal law, stating that “[e]ach individual State has the responsibility to protect its population from genocide, war crimes, ethnic cleansing, and crimes against humanity.”
 Secondly, it abandoned the approach that focused on the ability or willingness of the individual state, and rather required that in order to trigger the international community’s responsibility with regard to military measures, two conditions needed to be fulfilled: first, peaceful measures must have proven to be inadequate; secondly, the relevant national authorities must “manifestly fail to protect their populations”.
 While the first requirement, namely that peaceful measures be inadequate, is reflective of the architecture of the Charter as regards the progression from Article 41 to Article 42 measures. The requirement of a manifest failure, on the other hand, is new and little guidance exists as to its interpretation.
 What is a “manifest failure” is by no means clear. This ambiguity has been criticized for creating a “complimentarity trap”, in which opponents of action by the international community can always argue that the threshold needed for the international community’s responsibility to become involved has not yet been reached.
 With regard to action by the Security Council, where the assessment of whether the conditions are fulfilled is a political process, this essentially means that disagreement over the degree to which a State’s failure to live up to its responsibility may stall the entire process. 
Having thus briefly exposed the various formulations of the threshold criteria, we will now explore whether the Security Council’s practice in the Libya case throws any light on how the Council approaches the question. The first thing that is notable in this connection is the Council’s assessment that the “widespread and systematic attacks currently taking place in [Libya] against the civilian population may amount to crimes against humanity”. While this phrase stands in a certain connection to the referral of the Libyan situation to the International Criminal Court, it also appears to carry some relevance in the responsibility to protect context. By stating explicitly that the attacks may amount to crimes against humanity, the Security Council may be taken to have made an assessment that the first substantive threshold requirement has been crossed. However, in this regard a problem emerges: the Outcome Document is formulated in absolute terms, requiring that the relevant State manifestly fails to protect its population from crimes against humanity, whereas the Security Council’s assessment is held in relative terms, stating merely that the attacks may amount to such crimes. The Security Council’s restraint is in itself laudable, since the determination of whether the attack really can be so qualified should be left to the judges of the International Criminal Court. However, this restraint may be perceived as casting a shadow of doubt over the Security Council’s invocation of the responsibility to protect: if the ICC decides that no crimes against humanity have in effect been committed (or fails to make the assessment that they have), would the Security Council’s assumption of the responsibility still be defendable under the framework set by the Outcome Document? The better view appears to be that in light of this practice, the substantive threshold criterion should be interpreted as not requiring absolute legal certainty, but only sufficiently reasonable presumption. In this sense the Security Council’s cautious statement would suffice to bring its actions under the responsibility to protect umbrella. 
The second interesting aspect is the sequence of the Security Council’s actions. In Resolution 1970 (2011), which resorted only to Article 41 measures, the Security Council merely “recall[ed] the Libyan authorities’ responsibility to protect its population”, thereby affirming Libya’s primary responsibility in this regard. The refusal to resort to military means and the absence of some statement regarding the international community’s responsibility may be taken as an indication that, at this point, the second threshold criterion had not yet been reached. This changes, however, with Resolution 1973 (2011). After again reiterating the Libyan responsibility to protect, the Security Council went on to express “its determination to ensure the protection of civilians and civilian populated areas”. When viewed through the responsibility to protect lens, it would seem that this statement expresses the Security Council’s conviction that it had now fallen (also) to the international community to ensure that the Libyan population is protected. One can thus read this statement as an assessment that the second threshold criterion had been crossed as well. This would, in turn, mean that the Security Council implicitly found Libya’s behavior to constitute a “manifest failure” to live up to its own responsibility.
 
What can we conclude from the Security Council’s approach to this second limb of the threshold test? One possible conclusion would be that the taking of military measures would have to be preceded by a resolution urging the respective state to live up to its own responsibility. Members of the Security Council indeed referred to Resolution 1970 (2011) as constituting a warning to the Libyan regime.
 Such a “warning shot” would have the advantage of making the assessment of whether a “manifest failure” is present much easier. If the urgent warning is ignored, it is hard to argue that a failure to protect was anything but manifest. It is significant in this respect that many Member States of the Council indeed relied on Libya’s failure to abide by Resolution 1970 (2011) in order justify the authorization of military measures.
 On the other hand, this approach is hardly a model for situations in which the life of a large number of civilians is immediately on the brink. Where very urgent action is needed, one can hardly justify granting the responsible State a last chance before acting. While the present approach thus carries some advantages, it can probably not be taken as a play-book for all situations that could trigger the international community’s responsibility to protect. 
III. A Legal Duty to Act?

From its inception, one of the most divisive issues with regard to the responsibility to protect has been whether it constitutes a legal norm, an emerging norm, or merely a political form of responsibility. The constituent documents, again, take divergent points of view. In the report of the High Level Panel, the concept was characterized as an “emerging” norm.
 The Annan report embraced the panel’s findings, but was somewhat more cautious in its wording.
 The discussion took center stage when it was for States to endorse the concept in the course of the World Summit. Earlier drafts had envisaged that the Outcome Document should speak of an “obligation” of the international community, which would have carried much more legalistic overtones, indicating that the State felt legally bound to act once its responsibility was triggered.
 This draft, however, gave rise to strong opposition from the United States, which argued fervently in favor of speaking of a “political responsibility”.
 In the end, the Outcome Document spoke only of “responsibility”, avoiding both an endorsement of a purely legal or political conception of the responsibility to protect.
 
Academic commentators have tended to deny the legal nature of the responsibility to protect.
 Arguments range from claiming that the concept lacks specific normative content
 to arguing that the crystallization process has not (yet) succeeded in establishing a new norm of customary international law.
 On the other hand, there is little disagreement about the fact that certain elements of the responsibility to protect correspond to well-established norms of international law. For our purposes, it is for instance clear that the Security Council has the right to intervene in situations that it considers to constitute a threat to the peace, regardless of whether one accepts the concept of the responsibility to protect. The latter would then only provide Security Council actions with legitimacy, but is not decisive as regards their legality. 
While there is thus agreement that the Security has the right to intervene, a duty or obligation to do so could so far not be established.
 Such a duty could, of course, develop as a new norm of customary law.
 One would then have to find State practice, including by those States that are specially affected, and opinio juris. In situations potentially falling under the scope of the responsibility to protect in which the Security Council acts, expression of the opinio juris would appear to be decisive in order to distinguish whether the Council is merely exercising a right or living up to a duty. In situations in which the Council fails to act it would be important to determine whether it does so because it does not find its (potential) obligation to be triggered, or because it denies the obligation altogether. We will apply this analytical framework to see whether the Security Council’s actions with regard to Libya show the responsibility to protect in a new light. Incidentally, we will also briefly consider the Council’s inaction in relation to the ongoing situation in Syria. 

It is, first of all, to be noted that Resolution 1973 (2011) itself contains no hint that the Council considered itself to be responding to a legal obligation, nor that its members were under any such obligation. Mehrdad Payandeh’s statement, originally made with reference to Resolutions 1674 and 1706, that “[t]here is no indication that the Security Council acted in the belief that it was obliged to take a specific action due to its previous endorsement of the responsibility to protect”
, applies to the Libya sanctions as well. One thus has to turn to the statements that the States themselves delivered after voting on the resolution. Here, we do find a few declarations to go in the direction of a duty. For instance, the South African representative stated that “the United Nations and the Security Council could not be silent, nor be seen to be doing nothing in the face of such grave acts of violence committed against innocent civilians.”
 In the same vein, the representative of Nigeria passionately argued that “[i]t is important that when civilians in grave danger cry out, the international community, undaunted, is ready to respond.”
 While these statements do express the view that the Security Council is not entirely free in its decisions, they do not appear to do so on the basis of an assumed legal obligation. One cannot, therefore, take them to be expressions of a proper opinio juris. Before Resolution 1970 (2011) was adopted, Secretary-General Ban made a stronger statement, arguing that “I strongly believe that the first obligation of the international community is to do everything possible to ensure the immediate protection of civilians at demonstrable risk.”
 This, however, was not followed by any clear endorsement by the States sitting on the Security Council. 
In addition, we see that those states that decided to abstain from voting on the resolution – the Russian Federation, China, and Germany, amongst others – did not face claims that their votes were illegal in that they breached an obligation to act. This may thus be taken as a further reaffirmation that there is, indeed, no recognized duty to act in order to protect civilians, neither on the Council as such, nor on its individual Member States. 
The same conclusion can be drawn from even a cursory analysis of the Security Council’s behavior with respect to the situation in Syria. Until 3 August all attempts to consider the situation in the Council were blocked, which in turn made any resolution impossible. Finally, the Security Council issued a statement condemning the violence, but making no reference to the concept of the responsibility to protect. What is significant about this situation is that neither the Council as a whole, nor the individual Member States blocking any action on Syria, have really been accused of violating their obligations under international law. Neither have the blocking states, mainly Russia, attempted to justify their resistance in legal terms. One would thus have to conclude that it is well within the Council’s right to stay inactive, no matter how compelling a certain call for action may be. As regards an obligation to act, the recent Security Council practice can therefore not be said to have brought anything new.
 

IV. Of Just War and Abuse of Power

When the International Commission on Intervention and State Sovereignty first formulated the responsibility to protect, it designed a catalogue of conditions that needed to be fulfilled in order for a military intervention to be legitimate under that concept. These criteria included, inter alia, that the intervention needed a “just cause” and the “right intention”.
 The former was more closely connected to what we above considered as the substantive threshold criterion, namely requiring that a situation be of sufficient gravity to justify intervention. The latter signaled that an intervention is only legitimate when carried out with the intention of alleviating human suffering.
 The main, if not necessarily the only, motivation should accordingly be of a humanitarian nature. 
While later formulations, and most importantly the Outcome Document, have dropped this catalogue of criteria, the basic rationale behind it remains influential. Even though the Outcome Document states that it will decide about military measures on a case-by-case basis,
 it is not too daring to consider that keeping with the ICISS conditions will be a key to making the responsibility to protect a successful concept. In particular the element of “right intention” deserves paramount attention, since its strict application holds the key to overcoming the old fears of an abuse. The fear of abuse has been a constant companion of the concept of humanitarian intervention, opponents of which claim that the concept cannot be kept in proper bounds. The same fears attach to the responsibility to protect. It seems to be inherent in the concept itself that the responsibility to protect can only be invoked in support of any intervention if the interventions primary aim is to actually protect. This does not mean that Security Council authorized interventions going beyond this are necessarily illegitimate; they merely cannot draw their legitimacy from the responsibility to protect. 

Having for the first time invoked the responsibility to protect in an operative context, the Security Council explicitly limited the military mandate it authorized to the protection of civilians and civilian populated areas.
 Much academic discussion has been sparked about the effective scope of this mandate, centering primarily on how closely any given military activity has to be connected to the immediate protection of civilians.
 Interesting as these discussions may be, it is more important to note that a number of key states – including Russia and South Africa – have taken the view that NATO’s military campaign in Libya goes beyond the authorization. Whether or not this assessment is correct in legal terms is, of course, open to debate. What matters for our present discussion is, however, that these States perceive NATO’s actions as having left the ambit of the responsibility to protect.
 By interpreting the mandate broadly, NATO has thus rekindled fears that the entire concept may be a “Trojan Horse” that will be used as a disguise to pursue other aims. In the case of Libya, many have the impression that what began as a mission to protect civilians has quickly turned into a mission for regime change. This perception is arguably the main reason why Russia is blocking any resolution on Syria, using the threat of its veto power as a form of “payback” for Western abuse of the Libya resolution.
 One commentator has written that come Council members are suffering from a Libya “hangover”, being deeply frustrated with the development that the Libyan mission has undergone.
 The feeling that something is going wrong is shared by many,
 including some of the concepts inventors.
 While most advocates were initially enthusiastic about the Libya resolutions, this enthusiasm has turned somewhat sour, resulting in clear pleas, directed at NATO, to stick to the responsibility to protect script.
 

These developments are significant. What started as a triumph for the responsibility to protect may turn out to be its swan song. The perception that the West is abusing the responsibility to protect to pursue other aims have reaffirmed that the concept is prone to abuse. This perceived abuse is clearly hindering Western efforts to condemn the violence in Syria. In effect, the presidential statement issued on 3 August did not mention the responsibility to protect, a fact that may signal a change of mentality. It is certainly too early to draw any clear conclusions yet, but it may well be that the Libyan affair has discredited, rather than strengthened, the responsibility to protect for some time to come.
 It will take time and effort to overcome the mistrust that was created, and it remains to be seen whether the responsibility to protect can reassert itself in the future. 
V. Conclusion

The Libya resolutions are the Security Council’s first significant practice with regard to the responsibility to protect. While the Council had endorsed the concept before, it was only now that it was implemented in an operational context. This achievement was received with much enthusiasm, claiming for instance that this practice moved the concept closer to an actionable norm. However, this article has attempted to demonstrate that many of these claims have little substance when soberly assessed. With regard to threshold questions, the resolutions provide some guidance of how the international community’s responsibility could come to be triggered. Nevertheless, it is doubtful whether the adopted sequence can be universalized. Rather, it would appear that it was idiosyncratically adopted to fit the particular political exigencies of the moment. The Outcome Document’s own embrace of a case-by-case approach cautions against any overly broad conclusions. 
With respect to a legal obligation to act the answer is rather simple: neither the Council as a whole, nor the Member States appear to perceive themselves as being under a duty of that kind. The American insistence on eradicating any reference to “obligation” from the Outcome Document is telling in this regard and no change of mind is apparent. It must therefore also be concluded that academic attempts to push the responsibility to protect in this direction are, for the time being, too far detached from practice to be convincing. 

Finally, it was demonstrated that NATO’s loose interpretation of the Security Council’s authorization may have the effect of undermining rather than strengthening the concept. This behavior has, in many ways, reaffirmed old fears that the concept is prone to abuse, a fact that will make its future invocation much more difficult. 
Before the Security Council had passed resolution 1973 (2011), the situation in Libya had been described as a “test case for the Security Council and its implementation of the [responsibility to protect] doctrine.”
 In the same vein it was stated that “[h]ad the international community shirked this responsibility, Libya could have become R2P’s graveyard.”
 What the present analysis attempted to show was that Libya was a test case in more than one way. While the Libya resolutions’ contribution to the development of the doctrine is modest, the political fall-out is significant. The Security Council’s embrace of the concept was historic, the long-term effects of the subsequent implementation are only just starting to emerge. At this junction, it would seem that speaking of the Libyan case as R2P’s graveyard – in the quite the opposite sense to that meant just above – is exaggerated. But there is a certain danger that NATO’s broad interpretation may have done the concept more harm than good. 
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